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FEDERAL ELECTION COMMISSION
999 E. Street, N.W.
Washington, D.C. 24463

FIRST GENERAL COUNSEL’S REPORT
MUR: 6112
DATE COMPLAINT FILED: 10/27/08
DATE OF NOTIFICATION: 11/3/08
LAST RESPONSE RECEIVED: 12/22/08
DATE ACTIVATED: 1/26/09

EXPIRATION OF SOL: 2/28/12 -8/31/13 -

COMPLAINANT: The Democratic National Committee

RESPONDENT: John McCain 2008, Inc., and
' Joseph Schmuckler, in his official capacity
as treasurer
RELEVANT STATUTES 2U.S.C. § 432(c)
AND REGULATIONS: 2U.S.C. § 434(b)
2US.C §437g

2 US.C. § 441a(a)(1)
2 US.C. § 441a(f)

11 CF.R. § 102.9(s)

11 CF.R. § 104.3(a)

11 CF.R. § 104.7(b)

11 CF.R. § 110.1(0)3)i) .
11 CFR. § 110.4c)(3)

11 CF.R. §9003.3(a)X1)
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INTERNAL REPORTS CHECKED: Federal Disclosure Reports
FEDERAL AGENCIES CHECKED: None |
I. INTRODUCTION

The Democratic Nationai Committee (“the complainant™) alleges that John
McCain 2008, Inc. and Joseph Schmuckler, in his ofﬁcial capacity as treasurer,
(“Committee™) violated the Federal Election Campaign Act of 1971, as amended, (“the
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Act™) by accepting millions of dollars in excessive contributions, failing to disclose a

$56,047 individual contribution from Brian Medeska, and failing to properly account for

the receipt of anonymous contributions and maintain identifying information for other

contributors. 2 U.S.C. §§ 432(c), 434(b) and 441a(f). The Committee denies violating
the Act and urges the Commission to find that no violations occurred and dismissthe
matter. According to the Committee, The complainant’s allegations are groundless
becauwe they are bascd en infornmition aceessed from tho canspaign’s somrchable online
datnbase that temporarily contained inadvertent crram and did nat show tha vesults of its
ongoing proaess of refunding, redesignating, and reattributing contributions. B.éspmse
atl.

Based on a review of the complaint, the response and the Committee’s disclosure
reports, we recommend that the Commission find reason to believe that John McCain
2008, Inc. and Joseph Schmuckler, in his official capacity as treasurer, violated 2 U.S.C.
§ 441a(f) by accepting excessive contributions and authorize an audit of the Committee’s
contributions pursuant to 2 U.S.C. § 437g.

We also recommend that the Cﬁtmnission fint no reason to believe that John
McCain 2008, Inc. and Joveph Schrmuckler, in his official capacity as treasurer, violated
2 U.S.C. § 434(b) by failing tn diszlese the recpipt of n $56,047 contributien finm Brisn
Medeska on any of its FRC reports, and find no reasan % beliéve that Joha McCain 2008,
Inc. and Joseph Schmuckler, in his official capacity as treasurer, violated 2 U.S.C.

§ 432(c) by failing to properly account for tﬁe receipt of anonymous contributions and
maintain identifying information for other contributors.
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II. FACTUAL AND LEGAL ANALYSIS
A.  ALLEGEDRE F EXCESSIVE BUTION
1. Factual Summary

The Committee was the principal campaign committee for presidential candidate
John McCain during the 2008 primary election cycle. The Committee raised over
$246,117,990.70 in contributions for the primary election, which it disclosed in reports
filed with the Commission. ¢n addition to filing disclosure reports with the Comtisibn,
the Commuittec voluntarily dizsioser montribmticns tb the public through a uearciisble
database on its cempaign website, www.lohnMaCain.com, calied the Primary Elaction
Donar Lookup Archive (“Donor Archive”). Response at 1. The Donor Archive listed
contributions received exclﬁsively during the primary election period because John
McCain’s general election cémmittee, McCain-Palin 2008, Inc., participated in the
presidential ;;ublic funding program and did not raise private contributions after Aﬁgust
31,2008. See2 U.S.C. § 9031.

Based on a review of the Donor Archive, performed between October 18, 2008
and October 20, 2008, the complainant alleges that the Committee violated the Act by
accepting exovossive conteibutions totaling nearly $7 million. 2 U.B.C. § 441a(f).
Camplaint at 3; Exhibit 1. Spacifitally, the compiainant ailegss that the Cammittee
accepted 6,653 contributions that were at lcast $1,000 in excess of the $2,300 limit for the
primary electipn. and may have accepted additional excessive contributions that it failed
to disclose. Id. at 2; Exhibit 1. According to the complainant, nineteen of these
individuals contributed more than $10,000 each to the Committee. /d. One of these
individuals, Brian Medeska, allegedly made a $56,047 contribution to the Committee,
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which the campaign failed to report on any of its disclosure reports in violation of the

Act. Id.,2 US.C. § 434(b)." Although the complainant primarily used the voluntary

Donor Archive as the basis for its allegations relating the Commiittee’s acceptance of

excessive contributions, the complainant also ap'peafs to havc reviewed one of the ten
RFAISs received by the campaign as of October 2008 relating to the acceptance of
excessive contributions, and cites to it to demonstrate the Committee’s “extensive recent
history of fluutiisg” FECA. Complaint & 1 antt 2. Tliis RFAI, dated Septamber 30, 2008,
inoladed a nine-page list of apparent exceasive contributions diaclosed in the
Committes’s M8 Report. /d at 2.

.The Committee denies that it accepted any excessive contributions in violation of
the Act. Response at 1. The Committee states that the Donor Archive experienced a data
entry problem in October 2008 resulting in the complainant downloading inaccurate
contribution information. Id. at 2; Exhibit 3. The response also states that, because the
Donor Archive was updated once a month, it only provided a static viéw of “the
Campaign’s contribution processing at a particular point in time.” Jd. at 2. According to
the Committee, this resulted in the Domor Archive listing some contributors as Imving
given avor the $2,30 limit evem though “in reulity” these contributors received refunds
or suthonizod redasignodinmss oe reatiribhtions within the 6)-tay demiinn. id. Further, the
Committee cantends that the camplainent’s reliagce on the Danor Aechive, which is a
voluntary and unofficia! database of information, is insufficient to establich that the

campaign actually accepted excessive contributions in violation of the Act. Jd. at 1 and 2.

! Tha complaint sppears to have erroneously cited 2 U.S.C. § 434(a) in connection with Commitsse's
failure to report the $56,047.00 contribution. Sectioni 434(s) governs the filing of disclosure reports by
committee treasurers. Given that the complainant’s allegation relates to the failure to disclose an individual
coniaizotia in emxmis of $260, we analyaed this issne under 2 U.S.C. § 434(b), which ganerm the cvmtents
of disclosure reports, including the itemization of contributions in excess of $200. 2 U.S.C. § 434(b)}(3XA).
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To determine whether the Committee’s explanations adequately address the
alleged receipt of millions of dollars in excessive contributions as alleged by the
complainant, the Reports Analysis Division (“RAD") assisted our review of the
Committee’s disclosure reports for the 2008 primary election cycle. During this review,
RAD determined that the Committee received a total of $5,716,260.80 in apparent
excessive contributions during the primary election cycle, which were not refunded,

redesignated or reattributed within 75 days. See Chart below.
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REPORT | OUTSTANDING TOTAL
EXCESSIVES CONTRIBUTIONS
2006 YE | $8,000.00 of $1,710,387.41
2007 Q1 $59.225.00 of $13,025,695.50
2007Q2 |$52,25080  |of  |$36,212,773.86
2007 Q3 | $14,875.00 of $5,698,139./2
2007 YE | $13,550.80 of - |$6,836,072.13
2008 M2 ] $11,119.00 of $11,730,045.17
2008 M3 | $22,310.00 of $11,014,611.37
2008 M4 | $121,419.00 of $15,192,399.28
2008 M5 | $238,705.60 of $17,967,511.38
2008 M6 | $492,657.68 of $20,888,390.64
2008 M7 | $549,413.80 of $21,507,299.08
2008 M3 | $429,806.00 of $26,256,338.97
2008 M9 | $428,961.97 of $47,565,861.84
2008 M10° | $2,794,263.15 of $8,206,102.52
2008 12G' | $145,718.00 of $792,825.96
2008 30G | $333,898.00 of $1,513,435.67
TOTAL | $5,716,260.80 of $246,117,990."70 .
2.32%

3 RAD identified $2,794,263.15 in potential excessive contributions based on the Committee's M10
disclosure report, which included $7,300.00 in excessive contributions from one individual and one
political action committee that were not timely refunded, redesignated, or reattributed, plus $2,786,963.15
in contributions designated for the 2008 primary clection that were reportedly received after the date of the
candidate’s nomination. A subsequent review of the 6 joint fundraising committees* disclosure reports
indicate that apjassxinmately $2,238,783.98 of ikass “primary-aftor-primsry” finds sppesr © hawe beon
recsived by the varions jaint fundraisam befase the candidags acneptad his party’s nemination, ard the
Committee reparted the dates the funds were transferred from the joint fundraising committees, rathar than
the dates the funds were recéived by the joint fundraiser as the contribution date. Therefore, the
$2,238,783.99 in contributions might not be excessive, but simply disclosed incorrectly by the Committee.
An investigition will clarity whether the Committee properly disclosed Bhe receipts in its M10 repuit. I
these “pimary-ufter-printary™ contributions arc removell lom the caloulafion of excessive contributions,
the exeensive comsibuticn error nsts desreases froms 2.32% to 1.91% mnd tie tial ddilar amount decreases
from ££.7 miliien tw $3.5 million.

* The excessive contritmtipns listed for bosh thes 2008 12G and 2008 366 regurting perioss are largely -
“primary-after-primary” sontributions. These are a0 joint fundraising transfera Ginclased an these mports,
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Thus, it appears from the Committee’s disclosure reports that it accepted

excessive contributions.
2.  Legal Anglysls

The Act provides that no person shall make contributions to a candidate for
federal office or his authorized pqlitical committee, which in the aggregate exceed $2,300
for the primary and general elections, respectively. 2 U.S.C., § 441a(a)(1)XA). The
Commiftee’s npgregute total of pannissible contribigtions is $4,600, which includes the
permiasible amoust of $2,308 for the prirsry eleotian and an additional $2,300 deposited
into the McCain-Palin Campliance Fund, Inc. ("GELAC"). Contributions in excass of
the $2,300 limit far the presidential primary election may only be deposited into the
GELAC if they are made for the primary, exceeded the contributor’s contribution limits
for the primary and are lawfully redesignated for the GELAC pursuantto 11 C.F.R.

§ 110.1. See 11 C.F.R. § 9003.3(a)1). In addition, candidates and political committees

are prohibited from knowingly accepting contributions in violation of the mﬁMﬁm

limits set forth in the Act. 2 U.S.C. § 441a(f).

Based upon the information available at this time, the Committee appears to have

. acecpted oxcessive conttibutions that range from $3.5 million to $5.7 million.

Accordingly, ve recommend that the Commigsien find ressan to beticve that Jeha
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McCain 2008, Inc. and Joseph Schmuckler, in his official capacity as treasurer, accepted
excessive contributions in violation of 2 U.S.C. § 441a(f).
We further recommend that the Commission authorize an audit pursuant to'

2USC. §437g. -

1. al Summa

The complainant alleges that the Committee accepted an excessive contribution
- totaling $56,047 from Brian Medeska of Farmington, Connecticut, which it failed to
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disclose in any of the reports it filed with the Commission.® Complaint at 2; Exhibit 1.
The complainant states that it discovered Mr. Medeska’s contribution during its analysis .
of contributor information posted on the Donor Archive. Jd.

The Committee denies that Mr. Medeska made an excessive contribution to the
campaign and attributes the identification of a $56,047 comributit;n from Mr. Medeska in
the Domor Archive to the datdbasl.; errors described supra at 4. According to the
Commnittee, Brian Meratka of Fanningtos, Cennaxctiont metunlly centributat a tetal of
$75 to the mxmpaign; $25 on August 9, 2007 and $50 on January 31, 2008. In suppost,
the Committee providss what it terms a “Conteibition Report” generated from the Donor
Archive listing Mr. Medeaska's two contributions. This report includes Mr. Medeska's
city, state, zip code, address, as well as the amount of and donation date for each
contribution. Response at Exhibit 2.

2. Legal Analvss
Treasurers of a political committee are required to file reports of receipts and

disbursements in accordance with the provisions of 2 U.S.C. § 434(a).” Authorized

_committees of a candidate for federsl oifice are required to disclose tre totsi amount of

reotipts reveive during ti roperting period, including contributions from individuls.
2U.S.C. § 41(b); 11 C.RR. § 104.3(a). Snch committans ate alen required ta Komins

¢ The Committee did nné report any cantributions from Brism Medetka of Farmington, Connectisut, in its
FEC disclosure reports.

"7 In any calendar yean during which a general election is held, the priiim] mmsign evesnitive of 2

presidential candidate is required to file monthly reports if the campaign has on January 1 of such year,
received contributions aggregating $100,000 or made expenditures aggregating $100,000 or anticipates
receiving contributions aggregating $100,000 o makir:g expenditures aggrogatimg $100,000 déring such
year. 2 U.E.C. § #34a)3XA). In any other calendar year, the treasurer shall file monthly reports, which
shall be filed no later than the 20® day after the last day of cach month and shall be complete as of the last
day or tax memtis; ar quamrly repsrts, witicis sbali be filwd na iater tna the 15® dey after e it dey of
each sefendor quastes snd whicls shali he complets as af the It dty of cach aslendar year. 2 U.B.C.

§ 434(a)(3%B)-
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contributions aggregating in excess of $200 per election cycle and disclose the
identification of the contributor. 2 U.S.C. § 434(b)(3XA); 11 C.F.R. § 104.3(a)(4). This

identification includes the contributor’s name, address, occupation, the name of his or her

~ employer, if any, and the date of receipt and amount of the contribution.

2 U.S.C. §§ 431(13), 434(b)(3)(A); 11 C.F.R. § 100.12, 104.3(a)4).

The available information in this matter does not support a finding that the
Committee aecoptol n $56,047 centribution from Brian Medeska of Farmington,
Comnecticut that it faited 10 disclose to the Cormmission in viaiation of 2 U.S.C. § 434(b).
The Commiittee presented information, including an affidavit signed hy its E-Campaign
Director, explaining how the database errors resulted in the complainant accessing
inaccurate contribution information for Mr. Medeska. Response at 1; Exhibit 3. The
“Contribution Report” produced by the Committee also provides specific information
regarding two contributions, totaling $75, made by Brian Medeska of Farmington,
Connecticut. Id. at Exhibit 2. We have no information to the contrary. Given that the
aggregate amount of those contributions did not meet the $200 threshold, the Committee
was ot required to itemize Mr, Medeska’s contributions on any of its disclosure reports.
2 U.S.C. § 434(b)3XA); 11 CF.R. § 100.12, 104.3(aX4).

Aerordingly, this Office mmomnends that the Commiasion find no reason to
believe that John McCain 2008, inc. and J@ph Schmuckler, in his official capacity as

. treasurer, failed to disclose & $56,047.00 contribution from Brian Medeska in violation of

2 US.C. § 434(b).
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C. ALLEGED VIOLATIONS OF THE RECORDKEEPING
REQUIREMENTS

1. = Factual Summary

The complainant alleges that the Committee violated the Act by failing to
properly account for the receipt of anonyrﬁous contributions and maintain identifying
information for other contributors. Based on information accessed from the Donor
Archive on O¢tober 23, 2008, the ccmplaint allcges thit the Committee violated the Act
by accepting 23 anonymsous contributinns exmumdimg $30 nnd fuiling to inxintiin the
names and asidressas af those contributors. Complaint at 3. According to the
complainant, these anonymous contributions, which were apparently received between
August 11, 2008 and August 31, 2008, totaled $3,042. Id.; Exhibit 2.

The complaint also alleges that the Committee failed to properly maintain the
addresses or other identifying information for numerous other contributors. Complaint at
3; Exhibits 3 and 4. By treating donations. with identical names, states and zip codes as
having been given by the same person, the complainant concluded that the Committee
accepted 94 contributions totaling $23,614 from individuals for whom no street address
was provided. /d. at 3; Exhibit 3. Acncrding to the complaint, 46 of these centribations
warn aver $50.° idl. at 3. Thl.l coonpleinant further assmts that it is impeasible to identify
another 94 centributions, totaling $10,000, app=aring on the Donor Archive doring this

* Although the complainant concludes that the Canemittte's failure to shutain this contributor information
violated 2 U.S.C. § 432(b), these allegations are more appropriately analyzed as a potential violation of -
2U.8.C. § 432(c).

’ A review of the list provided by the complainant indicates that these 94 contributions were made by 38
individual donors, 27 of whom appear to have contributed over $50. Complaint at Exhibit 3.
Approxitixsitly 15 of ilseos individual dowoto with ineomplete sddivs:s infesrmiila sppear ®© bave
contyibmtad over $200. /d. Berause dne sompleing dees wat spexifically allege reporting wiokstioms in
oomnmmﬁhuemmhhmmmﬁemmnlmwwbenlmlymm we do
not analyze that issue here. 2 U.S.C. § 434(b).
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same time period because the contributor for each is listed with a last name and (partial)
address, but no first name. /d. at 3; Exhibit 4. The complainant reached this conclusion
by treating donationg ﬁth identical last names, states and zip codes as having been given
by the same person. Id. at Exhibit 4. The complaint states that 20 of these contributions
were over the $50 limit.'’ /d. at 3.

The Committes contends that it appropriately disbursed anonymous contributions

over $50 to cherity in acourdanze with 11 C.F.R. § 110.4(c)(3), which sequires that such

| contributions be promptly diebursed far any lawful purpose unrelated to any federnl

election, campaign or candidate. 11 C.F.R. § 110.4(c)(3). As evidence of its proper
disposal of these funds, Committee provided a list of 11 checks issued to Operation _Smile
and the American Heart Association between June 30, 2007 and November 28, 2008.
Response at Exhibit 4. The list, which did not include the amount of each check,
provided the name-and address of the charity as well as the check number and date of
issuance. Jd.

The Committee explains that it exercised its “best efforts” to find missing
contributor information in accordance with the requirements of 11 C.F.R. § 104.7(b).
Response at 1. Avocording 10 the Commings, its “best efforts” processss incloded
requarting cantiibusors’ pausamal infornsatian in canpaign snlicitations and making
continual efforts to find missing contributor infiosmation. Id. at 2 and 3; Exhibits S, 6 end
7. In support, the Committee provided a copy of its on-line solicitation to the
McCain-Palin GELAC, which requested all identifying information required by the Act
and clearly informed contributors that Federal law required the campaign to collect and

° A iaviow of thee list provided by the sampinima imlicutes that the zoutributions at issus wvors made by
49 individuals, 33 of whom sppear to have contributed over $50. Complaint at Exhibit 4,
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report the name, mailing address, occupation, and name of employer of individuals
whose contributions exceed $200 in an election cycle. /d. at Eihibit 5. The Committee
also furnished a sample follow-up letter, which it states was sent to any individual donor
who failed to provide complete identifying information at the time of the contribution.
Id. at Exhibit 6. In addition, the Committee states that the campaign searched for missing |
contributor informatibn in phone directories, web sites and other online dafalmes.
Accortling to she Committae, these “bem efforts” procosses pmilted in the sammitign
identifying 44 sut af the 49 caxtributars idemtified by the complainant as mimsing a first
name. Id. at 3; Exhihit 7.
2, H An

The treasurer of a political committee is required to keep a record of “the name
and address of any person who makes any contribution in excess of $50, together with the
date and amount of such contribution . ...”!' 2U.S.C. § 432(c)(‘2), 11 CF.R.

§ 102.9(a)(1). For contributions aggregating in excess of $200 during a calendar year,
treasurers are required to obtain and preserve the identification of the person in
accordance with 11 C.F.R. § 100.12, as well as the date of receipt and amount of such
contribution. 2 U.8.C. § 432(c)(3); 11 CF.R. § 102.9(aX2). In performing
rearodkemping duties, the treasurer or his agent shall use bis “best m” to trbtain,

_ maintain and submit the required information. 11 C.F.R. § 102.9(d). Ifthere isa

"' The Cominission’s regulations require that records shall be kept by any reasonsble accounting procedure
of all contributions received by or on behalf of a political committee. 11 C.F.R. § 102.9(a). The
Commission has recommended that reasonsble accounting procedures for contributions of $50 or less may
include keeping the same information required for identifying contributions that exceed $50, which -
includes the amount, date of receipt, and donur's name and address or in the case of small contributions
collected at a fundraiser, such as gate receipts and cash contributions, records of the name of the cvent, the
date and the total asunont of contributinnscollected. &M\lmyml%lmm Cenuty
memm)mdlmwmmcm)
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showing that best efforts have been made, any records of a committee shall be deemed to
in be compliance with the Act. Jd.; 2 U.S.C. § 432(i). |

A political ;:ommittee receiving an anonymous cash contribution in excess of $50
is required to “promptly dispose of the amount over $50." The amount over $50 may
then be used for any lawful purpose unrelated to Federal elections, campaigns or
candidates. 11 C.F.R. § 110.4(c)(3). The Commission has advised political committees
that iF tive identity of a contribator cannot be desermined or Is in quustion, appropriawe
disbwasemont of the fusds womld imludg giving tho funds to a gyvernmmmtal entity
(federal, state ar loaal) or a qualifiad charitable organizatian as described in 2 U.S.C.

§ 170(c). See Advisory Opinion 1991-39 (D’ Amato)(contributioas from unidentified
contributors should be disbursed by the committee for any lawful purpose unrelated to a
fedeﬁl election,_ campaign or candidate).

Based on the available information, it does_not appear that the Commiittee violated
its @wrdkeeping obligations by failing to properly account for the receipt of anonymous
contributions and maintain identifying information for other contributors. 2 U.S.C.

§ 432(c). First, there is no information to suggest that the Committee utilized the Donor
Anthive for the puspese of cumplying with its resordkeoping obligatioms under the Act or
Commission regulations. Seaand, it appexrs that the Commitfoe disposed of the 23
anonyoious contributions at issue in accordance with the Commission’s regulations.

The Committee’s disclosure reports indicate that it made a total of nineteen
disbursements totaling $24,622.58 to the American Heart Association and Operation
Smile between June 30, 2007 and December 30, 2008, including a §3,542.50
disbursement to the latter charity on October 16,2008. 11 C.F.R. § 110.4(c)(3).
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Further, the Committee presents information and documents indicating that its
response to missing contributor infonnation was consistent with the “best efforts” safe

harbor, such as requesting complete contributor identification information in its

~ solicitation materialS with an accurate statement of the appropriate Federal law,

requesting information through follow-up correspondence, and by searching publicly
available infomﬁﬁm for missing names or addresses. 11 C.F.R. § 104'.7(b); 2USC.

§ 432(i). And, although the Commtibe ttid ot dliscusu spocific efforts it may have
employed to loaste camplete addresaes for the contnibutors idestified by the sorspiainant,
the campaign did provide a list demaonstrating its success in finding the first names for a
majority of the contributors identifid by the complainant as lacking that particular
information. /d. at Exhibit 7.

Accordingly, this Office recommends that the Commission find no reason to
believe that John McCain 2008, Inc. and Joseph Schmuckler, in his official capacity as
treasurer, violated 2 U.S.C. § 432(c) by failing to properly account for the receipt of
anonymous contributions and maintain identifying information for other contributors.
. RECOMMENDATIONS

1. Find reason to bulieve that Julm McCaih 2008, Inc. und Joseph Sclumeckler, in

his official capacity as treasurer, aecepted excessive contributions in violation
of 2 US.C. § 441a(f).

2. Authorige an audit of John McCain 2008, Inc. and Joseph Schmuckler, in his
official capacity as treasurer, pursuant to 2 U.S.C. § 437g.
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3. Find no reason to believe that John McCain 2008, Inc. and Joseph
Schmackler, in his official capacity as treasurer, fafled to disclosc a $56,047
contribution from Brian Medeska in vielation of 2 U.S.C. § 434(b).

4. Find no reason to believe that John McCain 2008, Inc. and Joseph
Schrrouekier, in his official aapacity as treasurer, violated 2 U.S.C. § 432(c)
violatad 2 U.S.C. § 432(c) by failing to propesly acsount for the receipt of
anonymous cantributions and maintain identifying information for other
contributors.

5. Approve the attaiched Factual and Legal Analysis; and

6. Approve the appeapridte leiters.
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